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The State CGovernnent is in appeal against the judgnent
of the H gh Court wherein Article 5(i) of the I'ndian Stanp
Act stands challenged together with a circular being No.
67296/ C1/ 88 dated 9th Decenber, 1988 : whereas ‘the High
Court has approved the validity of the statutory provisions
but it has expressed its negation to the validity of the
circular dated 9th Decenber, 1988 and it is in that regard
that the State has come up in appeal before this Court by
the grant of special |eave.

Since the challenge is restricted to the circular as
noti ced above the scope of the appeal also thus /stands
restricted and limted.

Bef ore, however, adverting to the rival contention,
two basic canons of statutory interpretation ought to be
noted : firstly avoidance of redundancy by the | egislature
and the second count pertains to the limtation of exercise
of jurisdiction so far as the law court is concerned since
the law court ought not to enmbark upon the inquiry of
| egislative intent.

The |earned senior advocate M. Mohan appearing for
the State CGovernnent in support of the appeal very strongly
contended that by reason of the provisions of Section 27
read with Section 35, question of their being any enmbargo in
the matter of issuance of circular directing the |nspector
General of Registration to have an inspection of building
prior to registration does not and cannot arise and there is
exi sting appropriate |egislative sanction in that regard.
The subnmission on the first blush seens to be rather
attractive and it is on this score that Sections 27 and 35
ought to be noticed for ascertaining the true scope and
effect. The Sections read as bel ow

Section 27

Facts affecting duty to be set forth in instrunent:-
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The consideration (if any) and the market value and al
ot her facts and circunstances affecting the chargeability of
any instrunent wth which it is chargeable shall be fully
and truly set forth therein.

Section 35 Instrument not duly stanmped inadm ssible
in evidence, etc.-

No instrunent chargeable with duty shall be adnmitted
in Evidence for any purpose by any person having by law or
consent of parties authority to receive evidence, or shal
be acted wupon, registered or authenticated by any such
person or by any public officer, unless such instrunent is
duly stanped:

Provi ded that :-

Having regard to the | anguage of the Sections the

| earned senior Advocate contented that the expression used@@

JJJJJIIIIIIIIIIIIIIIIIIIIIIIIIIIAIIIIIIIIIIIIIIIAIY
by the legislature is registered as such it is a step@
JJJJiJd
before registration and thus enpowering the authority to
refuse registration. On a close scrutiny of the statute,
however, we record our inability to concur wth the
subm ssions, nore so by reason of the provisions of Section
47 A, read with Rule 4 of the Tam | Nadu Stanmp (Prevention
of Under-Valuation of Instrunments) Rul es, 1968 franed under
Sections 47A and 75 of the Indian Stanp Act. Section 47A
has been engrafted in the statute book for the State of
Tami| Nadu only, obviously to neet the exigencies of the
situation in the State. Section 47 A reads as bel ow

Section 47 A Instrunment of conveyance etc.,
under-val ued how to be dealt with

(1) If the registering officer appointed under the
Indian Registration Act, 1908 (Central Act XVl -~ of 1908)
while registering any instrument of conveyance, exchange,
gift, release of benam right or settlenent, has reason to
believe that the narket value of the property which is the
subject nmatter of conveyance, exchange, gift, release of
benam right or settlenent, has not been truly set forth in
the instrunent he may, after registering such instrunent,
refer the sanme to the collector for determination of. the
mar ket value of such property and the proper duty payable
thereon. (Enphasi sed)

(2) On receipt of a reference under sub-section (1) ,
the collector shall, after giving the parties a reasonable
opportunity of being heard and after holding an enquiry in
such nmanner as nmay be prescribed by rules made under this
Act, determi ne the market value of the property which is the
subject nmatter of conveyance, exchange, gift, release of
benam right or settlenent and the duty as aforesaid.. The
difference, if any, in the amount of duty, shall be payable
by the person liable to pay the duty.

(3) The collector may, suo notu or otherwise, wthin
five years fromthe date of registration of any instrunent
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of conveyance, exchange, gift, release of benam right or
settlenent not already referred to him under sub-section
(1), call for and exami ne the instrument for the purpose of
satisfying hinmself as to the correctness of the narket val ue
of the property which is the subject matter of conveyance,
exchange, gift, release of benam right or settlenent and
the duty payable thereon and if after such exam nation, he
has reason to believe that the nmarket value of the property
has not been truly set forth in the instrunment, he nay
determ ne the market value of such property and the duty as
aforesaid in accordance with the procedure provided for in
sub-section (2). The difference, if any, in the anbunt of
duty, shall be payable by the person liable to pay the duty:

Provided that nothing in this sub- section shall apply
to any instrunent registered before the date of comrencenent
of the Indian Stanp (Madras Amendnent) Act, 1967.

(4)  Every person liable to pay the difference in the
amount of ~duty under sub-section (2) or sub-section (3)

shal I, pay such duty wthin such period as nmay be
prescribed. 1In default of such paynment, such anount of duty
outstanding on the date of default shall be a charge on the
property affected /in such i nstrument. On any anount

remai ning wunpaid after the date specified for its paynent,
the person liable to pay the duty shall pay, in addition to
the anmpbunt due, interest at two percent per nonth on such
amount for the entire period of default.

A plain readi ng of this Section (47-A) t hus
categorically provides the nethods to be taken recourse to
in the event of instrunent of conveyance stands under
val ued. The heading of the Section is very opposite wth
the content and indicative of the true intent of the
| egi sl ature. The headi ng reads as under

Section 47-A Instruments of conveyance etc.,

under- valued how to be dealt with. The body of this@@

JJJJJIIIIIIIIIIIIIIIIIIIIIIIIII]

section in any event expressly records a situation after
regi stration and not at a stage prior thereto. In the event
of acceptance of submission of M. Mhan then it cannot but
be said to be a duplication of statutory provision which as
noti ced above de hors one of the nmethods of interpretation
of statutes. The factumof the instrunent being referred to
the collector for determnation of the market val ue of such
property runs totally counter to the submission - nade in
support of the appeal

The intent of the legislature in the matter of
pl acenent of sections also needs to be gone into since a
later section will carry its effectiveness in the event of
contra intention expressed in an earlier provision of the
statute. The law is well settled on this score and we need
not dilate thereon any further but the factum of the refusa
to register by reason of under valuation in terns of Section
47 A cannot stand scrutiny of acceptance having regard to
the |language used therein. The legislative intent as
expressed in Section 35 stands clear to the fact that
refusal to register is not pernmissible interns therewth.
Section 35 is a provision to cater for the instruments not
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being properly stanped and as such being inadmissible in
evi dence. It is not that the |egislature was not aware of
the stanp duty but a special power has been conferred on to
the registrar in that regard and the collector has been
enpowered to i npose appropriate fees and stanp duty in termns
of provision of Section 38 read with Sections 39 and 40 of
the Act. The powers of the collector as specified therein
stands in an unanbi guous situation as the final authority in
the mtter of assessnment of the duty |eviable thereon and
that is precisely the reason as to why the State |egislature
engrafted Section 47 A and specifically records in the
statute that steps to be taken only after registration of
such an instrunent. 1t can thus conclusively be said that
there is existing a categorical expression of |egislative
intent in regard to the registration of the document t he
registration is effected subject to the condition as
provided in the statute itself-w th proper safeguard being
taken note by the legislature and contra expression of
opi nion woul d run counter to the legislative intent which is
ot herwi se not perm ssible in1aw

Incidentally, the Tamil Nadu Stanp (Prevention of
Under- Valuation of Instruments) Rules, 1968 were framed on
22nd April, 1968 i'n terns of the provision of Section 47A
read with Section 75 of the Indian Stanp Act. The Rules
prescribe as to the circunstances under which the authority
ought to calculate the market value of the property as
required under Section 27 of the Act and the functions of
the Registering Authority on that count. Specific reference
has, however, been made to Rule 3.3 which reads as under

Rule 3.3: The registering officer “my, for the
purpose of finding out whether the market value has been
correctly furnished in the instrunment, make such enquiries
as he may deem fit. He may elicit from the parties
concerned any information bearing on the subject and cal
for and exam ne any records kept ‘with any public officer or
aut hority.

The Rule noted above aut horises the registering
officer for the purpose of the assessment of the narket
value but the rule by itself does not suggest that the
registration of a docunent is dependent on the recording of
satisfaction pertaining to the evidence received in terns
therewi t h. As a matter of fact the rule cannot possibly be
read to provide the sane, since that would be contra to the
statute and it is in this perspective that the circul ar was
stated to be beyond the executive power and for /true
appreciation of the submssions it would be convenient to
note relevant extracts of the circular at this “juncture.
The circular reads as below. - .Article 5(1) was
inserted enabling levy of 13% on the cost of the proposed
construction in respect of properties situated in Chennai,
Madurai, Coinbatore, Sale and Trichirapalli Minicipal towns
and 12% in respect of other areas. In view of this
amendment |evy of 13% stanp duty on the value of undivided
share of the |and and another 13% stanp duty on the val ue of

construction affected in the agreement will replace the
practice of levy of 13% on the value of the undivided share
of land and Rs.2.5 for agreenent . The large scal e

regi stration of such docunents in Chennai was brought to the
noti ce of docunents in Chennai was brought to the notice of
the .G R In order to prevent |oss of revenue by way of
stanp duty to the Governnent the follow ng instructions are
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i ssued.

In all cases of docunents presented for registration
i nvol ving undivided share of lands relating to multi
storeyed buil di ngs, such docurments shall be kept pendi ng and
reference made to the D I.Gs wth the copy of the
docunents. The D.1.G shall inspect the property and find
whet her such docunents cone under the purview of the anended
Act 38/87 or the facts relating to the building has been
suppressed agai nst Section 27 and instruct the sub-registrar
to register the docunment accordingly. In case of short |evy
of stanp duty such docunent shall be registered only after
col l ecting the duty.

This circular conmes to effect imrediately. The
sub-registrars are instructed to function w thout allow ng
room for conplaint. The receipt of the circular shall be

acknow edged i medi at el y.

The circular, thus, in no uncertain terns provides
regi stration —only wupon collection of duty and it is this
circular which stands challenged as in excess of the powers
conferred in terms of the provisions of Section 47A read
with Section 75. ‘The circular itself "records ..such
docunent shall be registered only after collecting the
duty. This particular insertion has pronpted the
parties, the wit petitioner being the appellants herein to
nove the court as the sanme is violative of Section 47(A).
The High Court while dealing with the matter expressly dealt
with the issue rather elaborately and cane to the concl usion
that the circular cannot be possibly said to be within the
powers conferred in terns of the provisions of Section 47A.
The Hi gh Court also cane to the conclusion-that Article 5(i)
by itself does not authorise issuance of the circular to the
effect of having an enbargo in the matter of registration.

The |earned senior Advocate, however, inpressed upon
the Court the large scale activities in the matter of
avoi dance of stanp duty is now being practiced in the State
and the <circular has been introduced only to avoid such
avoi dance of stamp duty. VWile it is true that the
CGovernment revenue should be protected and there cannot™ be
any exception provided, however, the sane is otherwise in
consonance with the principles of |aw and not de hors the
same. The statute itself expressly provides that it is only
after registration that the Regi strar ~or an - officer
authorised in that behalf can take certain steps-and on the
wake of such a statutory provision question ‘taking steps
before the registration does not and cannot arise and it is
this conclusion which has pronpted the High Court to /decry
the wvalidity of the circular. W also think it fit to |lend
our concurrence therewth. The  judgnment decrying the
validity of the circular cannot possibly be faulted in any
way what soever .

M. Mohan next contended that the conclusions as
recorded in paragraph 97 of the judgnment in Ms. Park View
Enterprises & Os. v. State of Tamilnadu & Os. [AIR 1990
Madras 251 at 301] however, cannot in any event be sustained
since they tantanount to the issuance of a mandamus. While
it is true that the direction of the nature as contained in
sub paragraphs 1-16 under paragraph 97 nay be with a bit of
stretch can be ternmed to be so but they thenselves do not
pose any difficulty in the matter of their inplementation
In any event, however, since, sone contentions have been
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raised in that regard and to avoid all future confusions we
would clarify the sanme by recording that the concerned
authority ought to act in accordance with the provisions of
law and the same thus stands substituted for paragraphs
noted above. Wth that clarification, the appeals are
di smssed wth however no order as to costs. Civil Appea
Nos. 5914 A-E/ 1990 and 4597/ 1990

In view of the above judgnent, these appeals are also
di smissed with no order as to costs.




